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, Recitals; Findings of Fact, Conclusions of Law and Order (“Consent Agrd

TERRY GODDARD
Attorney General
Firm Bar No. 14000

STEPHEN A. WOLF

Assistant Attorney General

State Bar No. 018722

1275 W. Washington Street, CIV/LES
Phoenix, Arizona 85007- 2926

Tel: (602) 542-7027

Fax: (602) 364-3202

Attomeys for Arizona Medical Board

BEFORE THE ARIZONA MEDICAL BOARD

In the Matter of: )
, ) | o
GARY L. LOWERY, M.D. )  Board Case No. MD-02-0}70
) ' _ 4

Holder of License No. 24907 ) AMENDED CONSENT ‘
For the Practice of Allopathic Medicine ) AGREEMENT FOR LETTER OF
In the State of Arizona, )  REPRIMAND AND PR({)BATION

| )

Respondent. )
RECITALS

In the interest of a prompt and judicious settlement of this case, congistent with the

public interest, statutory requirements and responsibilities of the Arizona

Medial Board

(“Arizona Board”), and pursuant to AR.S. §§ 32-1401 et seq. and 41-1092.07(F)(5), the

undefsigned party, Gary L. Lowery, M.D. (“Respondent”), holder of License No. 24907 to

practice allopathic medicine in the State of Arizona, and the Board enter int the following

final disposition of this matter.

1. Respohdent has read and understands this Consent Agreeme

herein, and has had the opportunity to discuss this Consent Agreement with
has waivéd the opportunity to discuss this Consent Agreement with an attorna

voluntarily enters into this Consent Agreement for the purpose of avoiding t}

ement”) as the

nt as set forth
anAattorney or
y. Respondent

1e expense and
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' administrative hearing he could present evidence and cross-examine witness
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part thereof, pursuant. to ARS. §§ 32-1401 et seq. and 41V-1092.O7(F)‘(f

uncertainty of an administrative hearing.

2. Respondent understands that he has a right to épublic administrative hearing

concerning each and every 'allegation set forth in the above-captioned njatter, at which

es. By entering

into this Consent Agreement, Respondent freely and voluntarily relinquis$es all rights to

such an administrative hearing, as well as all rights of rehearing, review, reconsideration,

appeal, judicial review or any other administrative and/or judicial action,

concerning the

matters set forth herein. Respondent affirmatively agrees that this Consent Agreement shall

be irrevocable.

- 3. Respondent agrees that the Board may adopt this Consent Ag]

understands that this Consent Agreement, or any part thereof, may be cof
future disciplinary action against him.

4. Respondent understands that this Consent Agreemerﬁ does 1

reement, or any
»). Respondent

isidered in any

Jot constitute a

dismissal or resolution of other matters currently pending before the Board, if any, and does

not constitute any waiver, express or implied, of the Board’s statutory authority or

jurisdiction regarding any other pending or future investigation, action

Respondent also understands that acceptance of this Consent Agreement do

or proceeding.

es not preclude

any other agency, subdivision or officer of this state from instituting other cjvil or criminal -

proceedings with respect to the conduct that is the subject of this Consent Agreement.

5. Respondent acknowledges and Aag'rees that, upon signing this Consent

Agreement and returning it to the Board’s Executive Director, Respondent may not revoke

his acceptance of this Consent Agreement or make any modifications to if

, regardless of

whether this Consent Agreement has been issued by the Executive Director.” Any

modification to this originalidocument is ineffective and void unless mutual

the parties in writing.

ly approved by
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‘Director.

| constitutes unprofessionél conduct pursuant to A.R.S. § 32-1 401(24)(r)(vi

6. Respondent understands that the foregoling Consent Agreement shall not

become effective unless and until adopted by the Board and signed by its Executive

7. Respondent understands and agrées that if the Board does

not adopt this

Consent Agreement, he will not assert as a defense that the Board’s consideration of this

Consent Agreement constitutes bias, prejudice, prejudgment or other similar defense. |

8. Respondent understands that this Consent Agreement is a public record that

may be publicly disseminated as a formal action of the Board, and shall be reported as

required by law to the National Practitioner Data Bank and the Healthca

Protection Data Bank.

9. Respondent understands that any violation of this Cons

e Ihtegn'ty and |

ent Agreement

plating a formal

order, probation, consent agreement or stipulation issued or entéred into by|the board or its -

executive director under the provisions of this chapter) and rriay result in disgiplinary action

pursuant to A.R.S. § 32-1451.

fﬁwﬂw

DATED:3/- 4/ 04

VB
/

i

y:
/ Stephen W. Myers, Esq.

FINDINGS OF FACT

1. The parties stipulate that this Consent Agreement represents aicompromise of

a disputed matter between the Arizona Board and Respondent, and agree to
Consent Order for the purpose of terminating that disputed matter.

3.

the entry of this




-—

N N N N N D N A a8 v v a0 »

2. The Arizona Board ié the duly constituted authority for|
regulating the practice of allopathic medicine in the State of Arilzona-.

3. Respondent is the holder of License No. 24907 for the practi
medicine in the State of Arizona. | :

4. On or,abour March 21,2001, the Florida Board of Medicine (“}
found that Respondent had negligently performed an anterior cervical fusio

Patient R.L. in February 1992. (Final Order dated March 21,2001, a true al

due to an error in reading the intraoperative fluoroscopic lateral spot films,

performed the fusion at the C6-7 level. Although post-operative x-ray

licensing and
ce of allopathic

Florida Board”)
1 with plates on

nd correct copy

of which is attached'hereto as Exhibit 1 and incorporated herein by Jhis reference.)

' Respondent had intended to perform the fusion at the C5-6 level of the ceryical spine bﬁt,

he actually had

studiesl of the

patient’s spine in February, March and April 1992 clearly showed that he had operated on

the wrong level of the spine, Respondent did not recognize and note his error

chart until July 1992. Accordingly, the Florida Board also found 'that Respd

in the patient’s

ndent failed to

maintain medical records that justified his course of treatment for PatientR.[.. The Florida

Board found “no showing of malice, fraud, gross or repeated negligence or
and “no showirrg beyond simple mistake or neglig‘encet” (Exhibit 1, 4 60.)

5. Based upon those findings, the Florida Board issued Responds
and ordered him to pay 5 $10,000 administrative fine. The Florida Boar
Respondent to attend 15 }rours of Category I Continuing Medical Educa

1ncludmg 10 hours of CME in the area of spine surgery and 5 hours in the 4

ncompetency”

nt a reprimand

d allso ordered

tion (“CME”),

rea of - medical

ethics, within a year Finally, the Florlda Board ordered Respondent to complete a medioal

records course and perform 50 hours of community service consisting of

medical services directly to patients in Florida, both also within a year. (Final

1)

the delivery of
Order, Exhibit
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to engage safely in the practice of medicine, his medical incompetence or for

6. Respondent timely appealed the Florida Board’s order to the Flcridé court of

appropriate jurisdiction, but a stay of the Board’s Order was denied and Resp hndent’s appeal

was ultimately dismissed.
7. Respondent did not complete the CME and community servi

within one year of the Florida Board’s Order because: (a) he héd alread

e requirements

y relocated his

practice to Arizona; (b) the Florida Board’s Order required that commanity service be

performed'in Florida; (c) his contract with his Arizona employer prohil
performing medical services outside the scope of his employment; and (d

practice medicine in Florida had been placed on inactive status.

sited him from

his license to

8. ~ Onorabout October 29,2002, the Florida Board accepted Respondent’s offer

to voluntarily felinquish his license to practice medicine in Florida. (Final Order dated

October 29, 2002, a true and correct copy of which is attached hereto as

incorporated herein by this reference.)

Exhibit 2 and

9. On or about November 15, 2002, Respondent entered into a stipulation with

the Medical Board of California (“California Board”) for a public reprimand

based upon the

Florida Board’s action of March 21, 2001. (Decision adopting Stipﬁlation for Public

Reprimand dated November 15,2002, a true and correct copy of which is attached hereto

as Exhibit 3 and incorporated herein by this reference.)

CONCLUSIONS OF LAW

1. The Board possesses jurisdiction over the subject matter and over Respondent

pursuant to A.R.S. § 32-1401 ef seq.
2. The conduct and circumstances described above constitute

conduct pursuant to A.R.S. § 32-1401(25)(o)(action taken against a doctor

unprofessional

bf medicine by

another licensing or regulatory jurisdiction due to that doctor’s mental or phiysical inability

inprofessional

conduct as defined by that jurisdiction and which corresponds directly or indjrectly to an act

-5-
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’in its Final Order dated March 21, 2001. Those findings of unprofes
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of unprofessional conduct proscribed by Arizona law. The action take

n may include

refusing, denying, revoking or suspending a license by that jurisdiction or a purrendering of

a license to that jurisdiction, otherwise limiting, restricting or monitoring a |icensee by that

jurisdiction or placing a licensee on probation by that jurisdiction.). -

3. The Florida Board took action against Respondent’s license to practice

medicine in the State of Florida on the basis of certain findings of unprofes

correspond directly or indirectly to the following acts of unprofessional con

by Arizona law:

ssional conduct
sional conduct

Juct proscribed

A.  Conduct that the board determines is gross negligence, repeated

negligen.ce or negligence resulting in harm to or death of the patient. A.R.S. § 32-

1401(26)(11). Negligence is a failure to exercise that degree of care, skill and learning

expected of a reasonable, prudent physician or specialist in Arizona in the same or

similar circumstanées. A.R.S. §§ 1-215(25) and 12-563.

B. Failing or refusing to maintain adequate records on a patient. A.R.S.

§ 32-1401(26)(e). An adéquate medical record is a “legible medidal record” that

contains “at a minimum, sufficient information to identify the patient, support the

diagnosis, justify the treatment, accurately document the results, indi¢ate advice and

cautionary warnings provided to the patient, and provide sufficient information for

another practitioner to assume continuity of the patient’s care at afiy point in the

course of treatment.” ARS. § 31-1401(2).

4.  The Florida Board took a second action against Respondent’s license when

it accepted his offer to voluntarily. relinquish his license to practice medicing in the State of

Florida in its Final.Order dated October 29, 2002. That action corresponds directly or

indirectly to the following act of unprofessional conduct proscribed by Arizona law:
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A.  Action taken against a doctor of medicine by anoth

er licensing or

regulatory jurisdiction due to that doctor’s . . . unprofessional conduct as defined by

that jurisdiction and which corresponds directly or indirectly to-an act of unpro-

fessional conduct proscribed by Arizona law. The action taken may include . . . a

surrendering of a license to that jurisdiction . ...  A.R.S. § 32-1401
5. The California Board took action against Respondent’s licg
medicine in the State of California on the basis of certain findings of unprofe
in its Decision dated Novemberl l15, 2002. Those findings of unprofes
correspond directly or indirectly to -the following acts of unprofessional con

By Arizona law:

(26)(0).

nse to practice
ssional conduct
sional conduct

duct proscribed

A.  Conduct that the board determines is gross negligence, repeated

negligence or negligence resulting in harm to or death of the patierﬁ. ARS. §32-

1401(26)(11). Negligence is a failure to exercise that degree of care,'skill and learning

expected of a reasonable, prudent physician or specialist in Arizong in the same or

~ similar circumstances. A.R.S. §§ 1-215(25) and 12-563.

B. Failing or refusing to maintain adequate records on a patient. A.R.S.

§ 32-1401(26)(é). An adequate medical record is a “legible mediqal record” that

contains “at a minimum, sufficient information to identify the patignt, support the

diagnosis, justify the treatment, accurately document the results, indi

cate advice and

* cautionary warnings provided to'the patient., and provide sufficient iTnformation for

another practitioner to assume continuity of the patient’s care at apy point in the

course of treatment.” A.R.S. § 31-1401(2).
~ ORDER

Based upon the foregoing Findings of Fact and Conclusions of Law, and pursuant

to the authority granted to the Board by A.R.S. §§ 32-1401 et seq. and 41-1092.07 (F)(5),

IT IS HEREBY ORDERED that:

7-
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1. Respondent shall be issued a Letter of Reprimand for having hgd actions taken
against him by other licensing or fegulatory jlux.’isdictions due to unprofessi )ﬁél conduct as
defined by those’ juris‘dictions and” which correspond directly or indirectly to acts of
unprofessional conduct proscribed by Arizona 1aw—that is, negligence resuflting in harm to
a patient and failure to maintain vadequate medical records. -

2. Respondent shall be placed on Probation for one (1) year with the following
terms and conditions: ‘ |

A. Respondent shall, within one (1) year of the effective date of this Order,
6btain 20 hours of Board staff pre-approved Category 1 CME in the fpllowing areas:

ten (10) hours of CME in spine sufgery, five (5) hours in medical ethics, and five (5)

hours in medical record-keeping. Re’spo‘ndent' shall provide Bgard staff with

satisfactory proof of attendance. The CME hours shall be in additi¢n to the hours
required for the biennial renewal of medical 1icense.

B. Respondent shall, within oﬁe (1) year of the effective date of this Order,
perform fifty (50) hours of community service. Such community service shall be
pérformed outside the physician’s regular practice setting. Respondent shall submit

a written plan for the performgnce and éompletion of the community service to Board

staff for pre-ap_proval‘. Respondent shall provide Board staff with satisfactory proof

of performance of the community service. |
C. Respondent_ shall obey all federal, state and local aws, all rules
governing the practice of medicine in Arizona, and remain in full cqmpliance with
any court ordered criminal probation, péyments and other orders. |
D.  Respondentshall submit quarterly declarations under penalty of perjury
on forms provided by the Board, stating whether there has been compliance with all

the cbnditions of probation. The declarations must be submitted on c;r before the 15"

of March, June, September an’vd December .of each year.

-8-
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E. In the event Respondent should leave Arizona to res
outside the State or for any reason should Respondent stop practici
Arizona, Respondent shall notify the Executive Director in wriﬁng
days of depérture or return or the dates of non-practice in Aﬁzona.‘ ]

defined as any peﬁod of time exceeding thirty (30) days during whi

ide or practice
ng medicine in
within ten (10)
Non-practice 1s

ch Respondent

is not engaging in the practice of medicine. Periods of temporary or permanent

residence or practice outside Arizona or of non-practice within Atizona will not

affect the one—yeér deadline for completing the CME and cominunity service

requirements outlined in paragraphs 2(A) and (B) abo?e.
3. This Order is the final disposition of case number MD-02-07
DATED this _&7_( day of #p=4X__ 2004,

o ARIZONA MEDICAL BOARD

| Byzéﬁ/é %ﬂé

70.

Executive Director

W

0000 mery

“ BARRY A. CASSIDY, Ph.D,P.A.-C
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ORIGINAL OF THE FOREGOING FILED
this = day of _YApeco— , 2004, with:

Arizona Medical Board '
9545 E. Doubletree Ranch Road
Scottsdale, AZ 85258

EXECUTED COPY OF THE FOREGOING
MAILED BY CERTIFIED MAIL

this \ ¥ day of YApeee , 2004, to:

Gary L. Lowery
Respondent :
(Address of Record on file with the Board)

 EXECUTED COPIES OF THE FOREGOING MAILED

this \¥*~ day of TAwecde 2004, to:

Stephen W. Myers

MYERS & JENKINS, P.C.

3003 N. Central Avenue Suite 1900
Phoenix, Arizona 85012

Attorneys for Respondent

Stephen A. Wolf, Esq.

Assistant Attorney General

1275 W. Washington Street, CIV/LES
Phoenix, AZ 85007

Attorneys for the State of Arizona

- LES03-1220/#413205 o -10-
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A : Final Order No. DOH-01-0472-F° F -m04
DRI " g T T . FILED DATE -~ —él—"-QL
/ o= o . Department of H¢alth )

e ' STATE OF FLORIDA By: Lé)5c}af Rl lemo.

. Deoutv Agencv (lerk

McPherson, Jr., Senior Prosecuting Attormey. Respondent was not

BOARD OF MEDICINE

DEPARTMENT OF HEALTH,

" Petitioner,

DOH CASE NO.: 1994-0764
'DOAH CASE NO.: 99-5034
LICENSE NO.: ME0053531

vs.

GARY LYNN LOWERY, M.D.,
Respondent.

/

- FINAL ORDER

2

THIS CAUSE came before the Board of Medicine (Board) pursuant to

Sections 120§569 and 120.57(1), Florida Statutes, on February 2, 2001,

in Tampa, Florida, for;theApuipose of considering the Administrative

Law Judge’s. Recommended Order and the Petitioner’s Motion to Increase

Penalty (copies of which are attached hereto as Exhibits A and B

the abovefstyled'cause. Petitioner ‘'was represented by Latry G.

present but was represented by William E. Ruffier, Esquire.

Upon review of the Recommended Order, the argument of the.

in

parties, and after a review of the complete record in this case, |the

Board makes the followingvfindings and conclusions.

FINDINGS OF FACT

‘1.  The findings of fact set forth in the Recommended Order

are

13



~Increase Penalty and GRANTED the Petitioner’s Motion to Increase

Penalty for the reasons stated by Petitioner and set forth in the

.lknowledge the sgrge:y was performed at the wrong sitéi The Board

approved and adopted .and incorporated herein by reference.

»

2. There is competent substantiai evidence to support the

findings of fact.

' CONCLUSIONS OF LAW

q

1. The Board has jurisdiction of this matter pursuant to $ection

120.57(1)., Florida Statutes, -and Chapter'458,'Florida Statutes.

2. The conclusions of law set forth in the Recommended Order are

approved and adopted and incorporated herein by reference.

3. There is competent substantial evidence to support the |

conclusions of law.

RULING ON-MOTION TO INCREASE PENALT¥

The Board reviewed and considered the Petitioner’s Motion tp

record.

PENALTY

Upon a compléte review of the record in this case, .the Board

1

dete;mines that the penalty rebommended by the Administrative Law
Judge be REJECTED based upon the record and for the 'reasons state

Petitioner, Specificaily, the record reflects that Respondent

performed an opefation on a patient at the wrong level and failed

d by

to

document the surgical mistake in the patient’s medical records, and

failed to inform the patient of the error’fpr six months after he

determines that -these factors warrant an increase in the penalty

had -




$10,000 within six (6) months from the date this Final Order is

" Probationer’s Committee to approve or disapprdve said cbntinuing
_education courses.. In addition, Respondent shall ‘submit documen

of completion of this continuing medical education to the

.consist of a formal live lecture format.

i . .
recommended by the Administrative Law Judge.

WHEREFORE, IT IS HEREBY ORDERED AND ADJUDGED that :

1. Respondent shall pay an administrative fine in the amgqunt of

2. Respondent shall be and hereby is REPRIMANDED.
3. Respondent shall attend fifteen (15)‘h6urs of Category]

Continuing Medical Education within one year from the date this

Order is filed as follows: ten (10) hours shall be in the area &f -

spine surgery and five (5) hours shall be in the area of medical

ethics. Respondent shall submit a written plan to the Chairpers

filed.

Final

on of

the Probationer’s Committee for approval prior to the completion of

said courses. The Board confers authority on the Chairperson of

Probationer’s Committee Chairperson.. These hours shall be in ad
to . those hours required for biénnial:renewal of licensure. Unle
otherwise approved by the Board or the Chairperson of the

Probationer’s Committee, said continuing education courses shall

the
tation

dition

S S

4. Respondent shall document cdmpletion of the medical redords

course sponsored by the Florida Medical Association, or an equiv

course approved by the Chair of the Board’s Probationer’s Commit

L]

within one (1) year from the date this Final Order 'is filed.

alent

fee

5. During the next 12 months from the date this Final Ordefr is




' Respondent shall submit a written plan for performance and compl

. v .
" ] ,l' ) ) .

filed, Respondent shall perforxrm 50 hours of community service. -

Community service shall consist of the delivery of medical services

‘directly to patients, without fee or cost to the patient, for the good

of the people of the State of Florida. Such community'sefvice shall

be performed outsidé the physician'S~regular préctice seCting;

‘'0of the community service to the Probationer’stommittee for appr

prior to performance of said community service. Affidavits detg
the completion of community service requirements shall be filed
the Board Said approved by Chair of Probationer’s Committee.

This Final Order shall take effect upon being filed with th

Clerk of the Department.of‘Health.' C
S

DONE AND ORDERED this 2| = Qay of é&j)/z,u,d/bﬂ

BOARD OF MEDICINE

etion
oval
iling

with

e

2001.

(%YQ_GASTON ostf RUA, M.Q.

NOTICE OF RIGHT TO JUDICIAL REVIEW

A PARTY WHO IS ADVERSELY AFFECTED BY THIS FINAL ORDER IS ENTITLED TO
JUDICIAL REVIEW PURSUANT TO SECTION 120. 68, FLORIDA STATUTES. REV[IEW

SUCH PROCEEDINGS ARE COMMENCED BY FILING ONE COPY OF A NOTICE OF

* PROCEEDINGS ARE GOVERNED BY THE FLORIDA RULES OF APPELLATE PROCED[RE .

~
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»‘Kathryn L. Kasprzak, Chief Medical Attormey, and Simone Marstill

APPEAL WITH THE AGENCY CLERK OF THE AGENCY FOR HEALTH CARE
ADMINISTRATION AND A SECOND COoPY, ACCOMPANTED .BY FILING "FEES

PRESCRIBED BY LAW, WITH THE DISTRICT COURT OF APPEAL, FIRST DISTRICT,

OR WITH THE DISTRICT COURT OF APPEAL IN THE APPELLATE DISTRICT WHERE
THE PARTY RESIDES. THE NOTICE OF APPEAL MUST BE FILED WITHIN THIRTY

(30) DAYS OF RENDITION OF THE ORDER TO BE REVIEWED.

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and .correct copy of the forégoing

. Final Order has been provided by U.S. Mail to Gary Lynn Lowery,
. X0645 North Tatum BouleQard, Suite 200, #6114, Phoenix, Arizona §
to William E. Ruffier, Esquire, P.O. Box 753, Orlando, Florida 3

to Ella Jane P. Davis, Administrative Law Judge, Division of

M.D.,
5028;

2802;

Administrative Hearlngs, ‘The DeSoto Bulldlng, 1230 Apalachee Parkway,

'Tallahassee, Florida 32399-3060; and by interdffice.delivery to

‘Senior Attorney - Appeals, Agency for Health Care Administration

Mahan Drive, Tallahassee, Florida 32308-5403, on or before 5:00 D.

this . day of - ., 2001.

1Y)
H

2727




. C . STATE OF FLORIDA
~ DIVISION OF ADMINISTRATIVE HEARINGS

 p#pARTmENT OF EEALTH,

BOARD OF MEDICINE,
Pet;tioner,

vs. Casé No. 99-5034

GARY LYNN LOWERY, M.D., '

Respondent.

RECOMMENDED ORDER

Upon due notice,*alfo:mal hearing was held in ;hisAcase.on
September 13, 2000, in'caiﬁesvillé, Florida, befoie.the Division'
of Administrative Heaiings,.by its designated Administrative Law

' Judge, Ella Jane P. Davis.

, APPEARANCES

‘For Petitioner: Robert C. Byerts, Esquire .
' Agency for Health Care Administratjon

2727 Maban Drive '
Tallahassee, Florida 32395-4229

For Respondent: Willlam E. Ruffier, Esquire ,

: ' 108 East Central Boulevard .
Post Office Box 753 ~
Orlando, Florida 32802-0753

'STATEMENT OF THE ISSUE

. Whether Respondent'medical physician violated Subseqtion
458.331(1) (£), Florida Statutes, by failing to practice wedicine

with that level of care, skill and treatment récognized by a

A




reasonably prudent similar physician as being acceptable under

similar conditions and circumstances; Subsection 458.331(1)(m),

Florida Statutes, by failing to keep medical records to Justify

the course of treatment of a patient; :and/or Subsection

458.32(1) (p), Florxrida Statutes, by performing. surgery at |the

spinal level of C6-7 without patient comnsent and without
. statutory exception.

PRELIMINARY STATEMENT

This case was tried upon an Amended Administrative

Complaint referred to the Division of Administrative Hearlings on

December 3, 1999. By agreement qf'the parties, the case was

iﬁitially set for hearing on Rpril 12 and 13, 2000. Also

4

request and agreement of the partles, it was contlnued to|

by .

July 6

and 7, 2000, and fipally to September 13 and 14 2000. The -

disphtedffact hearing’ ultlmately_requlred only a one-day hearing

on September 13, 2000.

At hearing, Petitioner moved for official recognition of

Chapter 458 (particularly Section 458.331), Florida statut
and Chapter 64B8-8, Florida Admlnlstratlve Code -An oral
was entered prov1d1ng for Petltloner to flle, after the he

copies of these items as they were worded at all times mat

- and for Respondent to timely object thereafter if the hard

es,
order
arlng,.

erial

copies did not reflect the applicable statutes and rules dn the

material date(s). On September 14, 2000, Petitioner filed




sgatutory copies, and on September 28, 2000;“Pe;itioner file@
rule copies. There having been ﬁo timely objeétion by
Rgspondent,ithe rule languagé.contained in these copies have
been utilized'and.applied herein, even thouéh the rule numbers
are different than originally requested.
.Respondent moved for dismissal of Count;iii of the RAmended
‘Administrative Complaint,_relating to lack of patient
authorization, which wés denied orally, subject to re;visitation'
in th#s Recommended Order.
The~partiés' Jéint Prefheéring Stipulation. and oral
stipulations duriﬁg heéring have also been utiliied herefin,
aithough.not verbatim. ?he recognized Request for Admissions
has .also been utilized. | |

At hearing, Petitioner presented the oral téstimony|of

patient R.L. and of Manuel Gonzalez—Perez,‘M.D.'and had 12 T

exhibits admitted in evidence. Dr. Gonzalez-Pérez was agcepted
as an expert in general orthopedics and spinal surgery.

iRespondent presented the oral téstimdny of Richard $mith,

- M.D., and testified on his own behalf. Respondegt had three

exhibits admitted in evidence. Dr. smith was accepted a$ an -
expert in spinal surgery.

- Because the pafties had failed to redact R.L.'s name from !

the exhibits, the undefsigned instructed the court reporfier to




. societies, and is highly published in the field of spina

substitute the patient's iﬁitialé in the transcript and

-arranged'to return all exhibits to the Board under seal)

A Transcript was filed with the Division'on Octobex
2000. Each party's timely-filedaProposed.Reqommended 03

_ been considered.

| FIND INCS OF FACT

1. Petitioner, tﬁrough the Board of Medicine, is t
agency which licénées'and has regulatoiy jurisdiction of
physicians. | |
2. At all times mageriil; Respondent has been a 1§
medical phySician in the sfate of{Florida; haviﬁg been i
license No. ME 0017399. He is board-certifiea in orthog

surgery, is a member of many spine-specialized medical

surgery.  He has devoted 160 percent of his practice to
‘ surgerflsince 1989.

3. On or about August 16, 1991, Patient R.L., then
thiréyetwd-year—bid woman;fwas'referred-to Respondenp wi
complaints of neck and shoulde; pain due to a work-relat]
accident.

4. -On August 16,‘;391, Respondenﬁ diaénosed R.L. &
‘cervical spondylosis with radicuiopathy, and thoracolumh

scoliosis. He recommended she undergo magnetic resonanc
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i&aging {MRI) ofvheerervical'spiﬁe at North Florida Regj

Medical Center  (NFRMC).

onal

5. R.L. underwent MRI of her cervical s?ine at NFRMC on

‘September 20, 1991. The radiologist'S'report of R.L.

September 20, 1991 MRI indicated no dlSC herniatlon, cen

tral

-sten051s, ‘or foraminal impingement at the C3-4 and C4-5 disc

' levels or at the C6-7 and C7-T1 levels.

6. . The radlologist s report did indicate that at the CS-6

level there was a small abnormal posterlor prOCIUSlOn of disc

material, centrally‘and slightly eccentric towards the right

side and that axial images demonstrated -a small, right-sided

central/right paracentral hermiation.. ‘The report added that a

very mild and ea;ly upcont;dvertral spuiring.was.noted at
leyel but wae not reeulting'in'impingemen; for exiting Qe
roots. | |

7. -ﬁ.L; next saw Respondent on September 24, i991.
that date, Respondent reviewed R.L.“s cervical spine MﬁI\
her end-diagnosed a probable smail centrel and right para

herniation at the C5-6 level. Respondent was then of the

this--

rve

On

with

central

opinion that -the cervical spine MRI did not clearly. delingate a

\

disc herniation at R.L.;s_cs-s level. RespondenE accordingly

' ,recommended that R.L.Aundergo a myelogram-CT scan. RespoAdent

did not indicate to R.L. that he detected any pathology at C6-7.




8.' On October 29, 1991, R.L. underwent a cervical

myelcgram and CT scan at NFRMC. The radiologist's report

indicated,an extradural defect at CSfG;-whichvwas moderalt
:size and touched the cord but which did not cause-any cor
compression. .The report also stated that the nerve.sleev
nand»that there was a very slight posterlor subluxaton of
Act'aseociated with this. The report did not indicate any

pathology at C6-7.

e in
d

ed well

‘CS on

9. R.L. next saw Respondent on November 14, 1391. |On that

date, Respondent reviewed R.L.'s cervical myelogram and CT scan

with her, diagnosed a hern;ated nucleus pulposus at C5-§

recommended C5-6 anterior cerv1cal fusxon with plates

and

.Respondent‘did not, On'that date, indicate'to R.L. that Te had

identified anyvpathology at Ccs-7.

io; R.L. testified that before surgery, Respondent did not

tell her that he would be remov1ng any disc other than the one

at C5-6; that he did not indicate he.thought R.L. wonld geed

more.surgery than the surgery planned at C5-6; or that he
discover somethlng durlng the planned surgery whlch would

require the removal of any disc different than Cs5-6.

might

11. ~ Respondent testlfled that he dld not recall whether he

did or did not tell R.L. that CG -7 might some day require

an .

operation or that C6-7 mlght need work whlle he was operating on

C5-6. His office notes for January 21, 1992, only state




She returns today for her preoperative
visit. The nature and extent of her surgery .
has been explained to her and she voices
understanding.

12. R.L.'s and Respondent’'s testimony agrée that before .
surgery, Respondent intended to remove and fuse only at [5-6;
'that.R.L. understood and égreed.that Respondent-wouid remove
only .the :disc :at level C5-6.and fuse it; and that before
surgery, neither'of4them expected Respoﬁdent to operate at a
level of R.L.'s cervical spine different than C5-6.

13. Experts for Petitidner and Respondent, (Drs. Gpnzalez-
Perez and Smith respectively), concurred that if Respordent
discussed the proposed procedure, most common and potential
.rlsks and compllcations, and the potential course of
rehabilitation with R.L., and if Respondent and R.L. then
reached a mutual decision to operate, full disclosure and
informed consent had occurréd, regardless of whether a written
consent form had been filled out and signed.

.14. On January 29, 1992, R.L. signed an NFRMC
"Authorization for Surgical Treatment and/or Special Progedure™
which provided:

I, the undersigned, a patient in the below

named hospital, hereby authorize Dr. .Lowery
(and whomever he may designate as his
.assistants) to administer such treatment as
is necessary, and to perform the following

operation: anterior cervical fusion and

instruments with autolugus and/or bone bank
" bone and such additional operations or




’the»lével of the cervical spine where the procedure would

Petitioner's expert, Dr. Gonzalez-Perez, testified that s

procedures as are considered therapeutic on
the basis of findings during the course of
said operation. I also consent to the o

" administration of such anesthetics as are
necessary with the exception of none. Any. .
tissues or parts surgically removed may be
disposed of by the hospital in accordance
with accustomed practice. I hereby certify
that I have read and fully understand the
above AUTHORIZATION FOR SURGICAL TREATMENT,
the reasons why the above-named surgery is
.considered necessary, its advantage and the
possible complications, if any, as well as

" possible alternative modes of treatment,
which were explained to me by Dr. Lowery.
also certify that no guarantee or assurance
has been made as to the results that may be
obtained (Underlined portions were written
in; the remalnder was pre-printed).

15. - The foregoing hoqpital authorization did not id

performed. It merely indicated that an anterior cervical

would be pe:férmed, without,étating which of the seven ve

‘wére intended to be fused. Dr. Gonzalez-Perez, Petitioner's

r -

expert witness, testified that this is not the type of re

reasonable and'prudent'physician would usé'ﬁof informed c

16. Petitioner contends that Respondent's use of the

authorization form deviated from the level of care, skill

treatment -recognized By_a reagsonable and prudent bhysicia

being acceptable under similar facts and circumstances, b

form is usually fllled out by a nurse employed by the hos

and that if Respondent ‘and R L. went through an 1nformed

entify
be
fusion

rtebrae

lease a

onsent.

, and
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bich a
aital;
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conversation prior to surgery,  that would be sufficient, |without

a written acknowledgement or aﬁthorization,'for Respondent

N

have met the standard of care for informed consent and.paf

pre-authorization for surgery at the'mutually understood |1

‘of C5-6.

to

ient

evel

17. On February 3, 1992, Respondent performed an anterior

‘cervical fusion with plates on R.L. atANFRMC, with the int
ofioperating at the C5-6 level of R.L.'s'eervical spine.
~doing so, he utilized a portable.fluoroscopy unit,

inerapperatively,vto ascertain tﬁe correct level of R.L.1\s

cervical spine for the anterior cervical fu910n w1th plate

ention

In

S.

18. The success of such a procedure depends upon properly

ddentifying the pathological discs. It is Critical to cqrrectly

ascertain the site where the surgery is to be performed.

Failure to correctly identify the location for surgery can

result in a failure to perform the intended surgery, a failure

to resolve the problem which required the surgery, and/ox

performlng surgery in a locatibn not requlring surgery.

19. The method Respondent used was to palpate the boney

structures, make an 1nc1szon to the vertebral bodies, insert a

single needle, take an X- ray,'and see lf the needle had

: correctly located where surgery should take place.




.fluoroseopie 1eteral spot films showed a needle .at the Cqg

he assumed was the C5-6 level of R. L 's cervical spine, w

20. Respondent's expert, Dr,meithL and Respondent]

testified that they prefer the one-needle method utilized by.

Respdndent.

21. Dr.'Gonzalez—Pérez admitted that use‘of.xerays

the level of the operation is the "gold standard® of car

this type of orthopedic surgery. He would have used a ﬁwo~'

[

4

‘including fluoroscopy in the operating room in order to [locate

in

needle technique for locating and checking the location ¢f the

surgical site, but even he considered the one-needle method to

constitute acceptable medical practice.

22, In RJL.'s case, Respondent placed the single needle .at

the C7-T1 level, and the fluoroscopic lateral spot films

needle at the C7-T1 level.

23. Respondent, however, concluded-incorrect;y.thet

level. Respondent ﬁiscounted from the vertebra landmark
he tﬁoughtAwas c-2, ‘and reﬁovea and fused the wfong disc.

24. On February 3, 1992, after drawing‘ﬁhe conclﬁsi
the intraoperative fluoroscopic lateral spot films showed
needle at the C6-7 level of R.L. 's cervical spine, Respon

proceeded with an anterior cerv1ca1 fusion with plates at

10

of

'R.L.'s cervical spine -obtained in the operating room showed the

the
-7

of what

on thaﬁ

a

dent
what

hich,

invfact, was the CS 7 level Respondent, in fact, perforfed an




‘anterior cervical fusion with pla;es'at~the'cs-7 level of

cervical spine. '
25. Respondent surﬁiéed in his testimony that'ﬁe.ha
confﬁséd becau$e on‘R.LJ, the C-2.and C-3 Etructures were
~similari' | | |
és. Dr._Gonzalg;;éeréz'maintained £ha£ #éspondent'e

have been able to locate‘thelcbrrect level based on the {
and part of'thé skull.being visible in ihe first and pre-
x-ray.(lowgr.image'of P-7). Responde#t disagréed that sk
E jaw are the best landmargs.
' 27. Dr. Smith Eestif%ed that,c-é and C—S'loék simil

to their sgallopéd edgés,-but eitherzﬁould be‘ap appropri
point froﬁ which to beginicounting. Heh-personally,.woul
normally bégin counting with C-2, which is a very disting
looking vertebra. EHe opined thag even ;easonablé'and pry
physicians can make miétakes in counting andlremoving the
 disc.
‘28. Dr. Gonzalez-Perez felt that'Respoﬁdent could ﬁ
should have involved othér; in the operating room in coun
vertebrae and selecting the surgical location.. Responden
disagreed, maintaining that only the surgeon should make

decision. Dr. Smith testified that he, pérsonally, asks

else in the opera;ing_;bom to check him after he has coun

11
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a disc fragment'and a tear in the posterior iohgitudinal

29. - Petitioner .contends that by:failing-to correctly

identify the level of the spine and to make certain of the

- operative level before proceeding, Respondent failed to |practice

with the level of care, skill and treatment which is redqognized

by a reasonable and prudent medical physician under similar

facts and clrcumstances as héing acceptable and that Respondent

had the information and should have been able to properly and
correctly count the levels of the cervical spine and £ind the

appropriate disc. However, even Petitionmer's expert, Di.

Gonzalez-Perez, testified that Respondent met the standard of

‘care up to the point at-wﬁi;h Respondent performed the actual

operation, and that operating at .an unintended level is | known
complication of such surgery, as stated in the textbooks|.

30. Respondent testified that,during the surgery, he found..

ligament (PLL) at the wrong level (C6-7) where he'removei the

wrong disc, and that during the surgery, he relied upon this

discévery as indicative that he was operating at the corfgect
io;étibn/level (CS—G)." , |
31. Reséon@ent'testified that he removed the piece|of diéc
at C6-7 in one -piece, found a rent in the PLL behiﬁd it, {and
pelieved thg patﬁology he had.found cdrrespbnded to what he‘had )
expected to find at'the CS-6 level, based on his preoper#tive

evaluation.

.12




o .32, Dr. Gonzalez;Perez testified that a rent in the PLL
cannot be seen until the disc is removed, so viewing it does not
verify the location’at which a‘discectomy should occur. | He also
‘stated that although a surgeon tries not to“pash down,
occasionally s/he muet dig in and push tissue to the back so as
to remove the desireditiSSue and that portions of-the.diet may

 remain in the diec space until they are_scooped out, Therefore,
the procedure iteelf can result in a.tear of the PLL.
33. In light of the prejoperatiVe tests not showiog disc
material or'a PLL tear Petitioner urges that the conclusion be
drawn that Respondent s surgery itself caused the tear and
protrusion at R.L.ﬂs C6-7 level, but Dr. Gonzalez-Perez fiid not
clearly~etate such a conclﬁsion;
| 34. Dr. Smith testrfied that finding such pathology aﬁterA
'beglnnlng the dlBC removal would have been a comforting (re- - |
"enforcing) sign to any surgeon that s/he had operated at|the
correct level, but Dr. Smith acknoyledged that such a sign would
not identify the correct disc for removal before removal
actually began.’
35. Due to the superiority of Respondent's and Dr. Smith's
cervical spine surgical experience over that of Dr. Gonzalez-
‘ Perez, who does only an average of two cerv1ca1 splne operations
per year, and due to Respondent's explanatlon of how the

PLL/annulus structures dlffer in.the cervical spine from |the

13




- lumbar spine,;it ie found that evenvif the Respondent did not
see the disc ffagment and PLL teﬁt until after he began removal
.af the.C6-7 disc, the pathology at C6-7 reasonably reinforced
Respondent's belief that he was operatlng in the correct_
location of CS 6 for the duration of the operatlon

36. No one clearly teetified that the C6-7 removal and
fusion was necessary on éebruary 3, 1992, or that it would
become neceesary at some later date.

37. “Likewiee, no one clearly testified‘that the rdmoval
and fusion at C6-7 wae'not necesgsary on February 3, 1%9%2, or

‘'would not,have become'necegsary latet.

| 38;' Dr. Smith testified that in his pfe-opetative
discussions with his~owo:patients, they usually teil him to fix
any additional unexpected pathoiogy he tinds once\ﬁe beglins an
operation.
“ 39. TheveVidence falls short of being clear and convincing
that the wrong‘diso removal and fusion on FetruaryIB,‘lsaz,

. resuitedtin any subeequent’damage to R.L.'s spine.

eojl‘While'stilliin the operating room, 'Respondent ¢hecked

his work wlth a second fluoroscopic image (upper image of P-7).
Respondent and both’ experts agreed that this second 1mage Qould
cause a surgeon who thought he had counted correctly to assume
he had removed the corxrect disc and created a good fusion at the

correct level. However, the two experts concurred that fhere




were no.cleér landmarks ﬁhatscever on this view to show|that the
operationihad occurred at either the correct or the incgrrect
level.
41. Respondent's operative report for the February 3,
1952, procedure incorrectly described removal of the C546 disc
Bspace. | |
42. on February 4, 1992, postoperative X-rays takeg'at
NFRMC showed that the anterior cervical fusion with élates had,
in fact,’pgen.pérformed aﬁ the wrong level, C6-7, of R.L.'s
cerviqél spine.A,CApies of the report concefning‘the X-IRys were
. éupplied to Respondent at. about that time. About a week later,
the radiologist's narrative to the same effect was proQLded to
~1Respondent. Nénetheless, Respondent did not dlscover hip error:
for nearly six . months.
43. After the surgery, R.L. continued tg'experienée pain,
presumably because she still-had the same ‘uncorrected, pre-
operative problem at C5-6.
'44,‘ R.L. retﬁrned to'Respondént on an outpatient basis oﬁ~'
. February 11, 1992. on that date, Respoﬁdent pefformed a
radiog;aphic examination of R.L.'s cervical spine but made no
ﬁention to her that the anterior cervical fusion with plates had
been perfofﬁed at ﬁhg wrong'level. He made mo édéh,notation.in
her chart. Respohdent told R.L. that he had looked at the X-

rays and everythlng had gone well and everythlng looked gpod.

15




45. R.L. mnext saw Respondent on ‘March 12, 1992, whien he

again performed a radiographic examination of R.L.'s cervical

spine. ' At that time,.Respondent made.no mention of the C6-7

level of the anterlor cervical fu51on with plates in her

chart’

uand agaln did not tell R.L. that he had removed the wrong disc

" approximately eleven weeks from having an AQF{ ce-7."

and fused the wrong loqatlon.

' 46. R.L. next saw Respondent on April 23, 1992, and again

Respondent did not reveal his error to R. L ‘but he did fake a

narrative note to her chart which stated that R.L. "is no

47. Even so, Respondent did not discover he had ope
on the incorrect level until R.L.'s July 23, 1992 visit,
thchvtime, he informed R.L. what had oceurred.

48..'Respondent's July 23, 1992, narrative note for
chart makes the statement that

‘I have explalned that there is a discrepancy

- in her clinical exam and also the o
‘intraoperative findings and postoperative x-
rays, both to. the patient and her

rehabilitation counselor Ms. Terxy L.
Smith, R.N. . .

45. Respondent clearly remembered the presence of the

nurse on'JulyV23, 1992.%

50. Dr. Gonzalez-Perez opined that Respondent's -

w

rated

at

R.L.'s

pPerformance was acceptable up-to the operation itself, but was

not up to the acceptable level of cére'thereafter, becausk from

16




5£he first (lower image P-7) fluoroscopy image,

:counting vertebrae;

~.others in the pperatihg room in analyzing the X-ray; bed

-own preoperative work-up; .and becadse'Respondent‘should

"may decide to re-operate correctly.

have been able to tell the needle was on the wrong level

because Respondent should have invol
Respdndent should not have removed the C6-7 disc, based

relied on the rent and rragmentation a;.C6-7'to confirm
conclusion that he was operating ét the correct levei/io

51. Dr. Gonzaléz—Perez faulted Respondert's_reCOrd
because his re

for failing to write in a recommendation;

did not justify the remo#a} and fusion at C6-7; and beca

Respondent did not follow his own initial sﬁrgical plan.
52. Ultimately, however, Dr. Gonzalez-Perez testif
it 1is not "malpractice" to operate at the wrong level, p

the error is discovered at the end of the operationm, bec

53., Dr. Smith's opinion was that an acceptable lev

‘Respondent should

'by

ved
ause
6n'his
not harg
his

cation.

cords

use

ied that
rovided

puse one

2] of

care had been met if Respohdenh informed the patient of his

error once he discovered it.

54. There is no dlspute that at the July 1992 offide

Vlsit Respondent offered to do the Cs5-6 surgery for R.L

1mmed1ate1y

55. Respondent has had no prior or subsequent disciplinary

actions against him.

This event occurred three Years affer he

-keeping




‘began to devote himself.exclusively to spinal surgery.
Years have passed since this’event; There is no evideng
other level of practice problem of any kind.

- . CONCLUSIONS OF LAW

. 56. The Division of Administrative Eéarings has
jufisdiction over ﬁhevsubject-mattervand the parties to
céusé pursuant'go Sectioﬁ 120.57(1), Florida gtatutes.

.57. The duty to go forward and.buraen of‘proof by
and convincing evidence is upon. Petitioner. ‘Ferris.Q.
Turllngton, 510 So 2q 292 (Fla. 1987). |

58. Respondent is Chargéd under the fqliowing 1991
sﬁatutes: ” |

458.331(1) Grounds for dlsciplinary actlon,
action by the board department. -- .
(1) The following dcts shall constltute

.grounds for which the disciplinary actions

-specified in subsection (2) may be taken.

* * *

(m) PFailing to keep written medical records
justifying the course of treatment of the
patient, including, but not limited to,
patient histories; examination results; test
results; records of drugs prescribed,
dispenses, or administered; and reports of

- consultations and hospltalizatlons

* * k.

{p) Performing professional services which
have not been duly authorized by the patient
or client, or his legal representative, '
except as provided in s. 743.064 s. 76§. 103,
oxr 768.13. .

18
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(t) Gross or repeated malpractice or the
fallure to practice medicine with that level
of care, skill, and treatment which is
recognized by .a ‘reasonably prudent similar
physician as being acceptable under similar
conditions and circumstances. . . . As used

~in this paragraph ‘gross malpractice' or
'the failure to practice medicine with that

- level of care, skill, and treatment which is
recognized by .a reasonably prudent similar
physician as being acceptable.under similar
conditions and circumstances,' shall not be
construed so as to require more than one

. instance, event, or act. Nothing in this

. paragraph shall be construed to require that
a physic1an be 1ncompetent to practice
medicine in order to be dlsc1p11ned pursuant
to this paragrapb )

59. As to ‘Count I of the Amended #dministrative'Conéiaint,
it is concluded that Respogdent failed #o practice_medic&ne with
ﬁhat levélqu'care, skill, apd t;eatmegt which-is recognized'by'I

‘a reasonabl¥ prudent simila; physician.hs‘beiné aceép;able under -
gimilar cgnéitions and‘circumstgnces;, Respondeﬁt‘took and
locked at the first intraoperati&e'x-ray, miscél;ulated,'did not
call‘on»other staff to assi;t in identifying the locaEion 1evé1'
of operation, :gmoved thé‘wrong digc,'took his own éecopd %-:ay

.wiﬁhout adequate landma;ks; and failed go document accurately
what héihad actuaily'aone. He also faiied to recognize his |

.errox in a timely:manher; For six months, he_did not connect
the February 4, 1992, radiologist's’report of a fuéibn ay Cs-7

with his pre-operative plan to fuse at'Cst. For six mornths, he

139




‘took and looked at X-rays showiné the C6f7-fusion aed‘di
see the eontinaing problem at c5-6 despite R.L."'8 compla
pain. ~Nor,»by.co@parin§ hisﬁpre;surgical~p1an to-sucees
pqst—dperative X-rays, did he see tﬁat he had operated a
wrong level of C6-7. Coneeqﬁently,‘he_also repeatedly f
docament in the'patient's ehaft.ane/or his office notes
 had operated at the wrong level. See éection 458;331(1)

Florida Statutes, and Agency for Health Care Administrat

d aoe
ints of
sive

t the
ailed to
that‘he
(t),

ion v.

Sanchez, DOAH Case No. 55-3925 (Recommended Order‘entere

October 19, 1995; Final Order entered January 26, 1996).

60.

4

There is, however, no showing of malice, fraud

or repeated malpractice, or incompetency. There is no s

. There .are, however

beyond simple mistake or negiigenee.

'mitigating factors. See Conclusion of Law 66.

-

61. For the same reasons, it is concluded as to Coi
of the Amended Administrative Complaint that Respondent

to keep nedical records that justifled the course of tre<

4=

1

d

gross

howing

many

int II

Failed

tment

of the patient because Respondent persisted in documentimg an

operatlon according to plan in the face of reports and X+

pointing to a C6-7 operatlon at the’ wrong level ‘having bg

»

performed. No eVLdence herein shows the C6-7 operation 4

'been necessary. See Sectlon 458. 331(1)(m), Florida Statu

and A _gency for Health Care Adminlstratlon V. Sanchez, sug

rrays

ren

© have
tesn

ra.
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R 62. - -Respondent has moved to dismiss Count III of the
Amended Admihistrative Cdﬁplaiﬁt on the theory that it is solely
waﬁdressed'to the'hospitsl.autﬁorization form. Respondent
contends,tﬁat,the e&idencejshows it.was not Respondent's form,
:tha:-he.réceivéd an oral informed consent from R.L., and that
both medical_exﬁerts testified tﬁat'as long as Respondent and
patient ert throuéh an oral process of informe@ consest,rﬁhen
Respcndent met the apprppriate standard of care; Respondent
| further asserts, that Subsection 458.331(1) (p), Florida
Stasutes, implies ?roscription only of an intentiogal agt ts
perfoxrm services sot éutﬁo;izsd by the patisnt.

Gé.‘ The motion is denied. The evidence does.shsw that‘thg
authorlzatlon form was that of the hospltal ot Respondent'
form, and that Respondent fulfllled the necessary functilons
agsociated with gettlng R,L,'s oral authorization of a
discectomy_and'fusion at Cé-s. kowever, Respondent did ot get
authorlzatlon from R.L. for an ope;atlon at C6-7. Respomdén;
may.not be prosecutsd'for'the flaws of the hospital’
autﬁori:ation form in its failure to name the proposed lpvel of
opergtion,'ARespondent likewise cannot rely on its langupge |
psrmitting him "to perform . . . such additional operatibns or.
procedures as are considered therapeutic on the basis of
‘findlngs during the course of said operation, " (Egg-Findlné of

Fact 14),1in the face of R.L.'s unrefuted testimony that

o - 21




Respondent never exﬁlained to her the risks -of removing|the
wrong disc and that he ne&er got her agree@ent Ehat he ¢ould
repa r other structures he found damaged after he had commenced
the- operatlon (see Findlngs of Pact 10-11).
64. Under these'cxrcumstances when he operated at c6-7 -
-inetead of C5-6, Respondent violated Subsectlon 458.331(1) (p),

Floride Statutes, by performlng profe551onal services wmich had

not been duly authorized by ‘the .patient. See Agency for Health

Care RAdministration v.~San;hez, supra. Sections 743. 06t,.
766.103, ana 768. 13 Florida’stetutes, are 1rrelevant here;
65. By the terms of Rule 21M 20.001, Florlda‘
,Aamieiétrat;ve Code, the Board of Medicine may impose discipline
- ranging frem two ?ears of probation to revocaﬁion of ligense and-
"~ an administretive.fine from $250.00 to .$5,000.00 for viclaﬁing_
Subsection'458.33l(1)(a), Florida Statutes, but that rule is
predicated oh a findiné of "malpraq;ice.' For violating_'l
Subsection 458.331(1)(m), Florida statutes, the rule prqvides
for a reprimand‘or two years' Euspension followed'by prcbation_
and an adminiétrative fine from $250.00 te $,5000.00. Hor ;
violation of Subsection 458.331(1)(p)) Florida Statutes,| the
Penalty range is from a reprimand to twq;year suspensien and an
admiﬁistrative_fine from.$250.00 eo $5,000.00.
66. Having said that, iﬁ is noted that Respondent has had

an exemplary record over the eight yeérs and hundreds of

22




:cervical splne operations intervening since ‘this single

inci@ent; that hi5'1992 operational erroxr did not affirmatively
harﬁ the'patient but'mereiy'delayed_alleviatidn of her'pain; and
that‘it is unclear whether'the éperation he performed at|the
wrong level might evéntually have had to be pérfofmed anyway.

67. It is also noted that .the -highly qualified Dr.|Smith
considered. that Respondent met the level of care- in most
Iespects, and that even Petitioner's Proposed Recommended Order
ptays for relief onlylas follows: "It is concluded that an

administrative fine of $5 000 15 more than reasonable in|

addition to a reprlmand n (Empha51s supplled)

68. Upon consideration, it is concluded that this dase

. does not warrant a "more than reasonable” pehalty.‘\By applying

Rule 21M—2o.001(3)(a5,-(b), (@, (e), (£), ana (qg), including
but not limited tolthe faétors specifically oﬁtlined in
Conclusions of Law 60 and 66-67, that an.appropriate peﬁalty is
a reprimand.and a $750.00 fine. |

RECOMMENDATION

Based upon the Findings of Fact and .Conclusions of Haw, it
is

RECOMMENDED :




‘That the Board of Medicine enter .a final order finding
Respondent guilty of violating Subsections 458A331(1)(m),(p),
-and (t)}, Plorida Statutes, with mitigating circumstancesd,

- reprimanding him for same, and imposing a $750.00 fine.
L e . N )

DONE AND ENTERED this XA FMay of December, 2000, lin
Tallahassee, Leon County, Plorida.

_ ELLﬁii%NE P. DAVIS 4
Admindstrative Law Judge
Division of Administrative Hearfings
The DeSoto Building
1230 Apalachee Parkway
Tallahbassee, Florida 32399-306
(850) 488-9675 SUNCOM 278-9675

 Fdx Filing (850) 921-6847
www.doah.state.fl.us

O

Filed with the Clerk of the p
" Division of Administrative Hearings
this éﬁgﬁi\day of December, 2000.

C - ’ : S ENDNOTE

'/ Because.of R.L.'s vagueness about dates and the evidence of

. the office notes, I have accepted Respondent's testimony|that he
only discovered or was sure of his error in July and immediately.
told R.L..and her nurse and have discounted R.L.'s testimony
that on either the second or third visit, which would have been
the March or April visit, while her nurse was with her, | '
- Respondent told her there was a "discrepancy" which reduded R.IL.
to tears and that Respondent.waited until she was alone in July
to tell her that he had removed and fused the wrong disc. :

24
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COPIES FURNISHED:

Robert C.. Byerts, Esquire

Agency for Eealth Care Administration
2727 Mahan Drive

Tallahassee, Florida 32317-4221

William E. Ruffier, Esquire
108 East Central Boulevard
Post Office Box 753

Orlando, -Florida <32802-0753

Willjam W. Large, General Counsel
Department of Health :
4052 Bald Cypress Way, Bin A02
Tallahassee, Florida 32339-1701

Theodore M. Henderson, Agency Clerk
Department of Health '
4052 Bald Cypress Way, Bin AD2 |

Tallahassee, Florida 32399-1701

Dr. Pobert G. Brooks, Secretary
‘Department of Eealth :
4052 Bald Cypress Way, Bin A00

Tallahassee, Florida 32395-1701

Tanya Williams, Executive Director
. Department of Health
- : 4052 Bald Cypress Way
- Tallahassee, Florida = 32399-1701

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS

All parties have the right to submit written exceptions w
15 days from the date of this Recommended Order. Any exd
to this Recommended Order should be filed with the agency
will issue the Final Order in this case,

25
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. for licensure as a physxc1an in the State of Florida.

Final Order No. DOH-0241635- S -MOQA

FILED DATE -_ J|o
STATE OF FLORIDA Department of H

BOARD OF MEDICINE
By'ULbeL\ E

£S 2
u"-

enen

DEPARTMENT OF HEALTH,

. Petitioner,

DOH Case No.: 2002-11794

vs.
License No.: ME0053531

GARY LYNN LOWERY, M.D.,

Respondent.

/

FINAL ORDER
-THIS CAUSE came before the BOARD OF MEDICINE (Board) on
October 4, 2002, in Miami, Florida, for thedpurpdse of

considering Respondent’s offer to voluntarily relinquish his

Dcputy Agencly Clerk

license to practice medicine in the State of Florida. (Attacned

hereto as Exhibit A.) Said wrltten offer of ‘relinquishment

.

spec1f1cally prov1des that Respondent agrees never again to 3gpply

Upon oonsideration of the written offer of-voluntary
relinquishment "the charges, and the other documents of recoxy
and being otherw15e fully adv19ed in the premises,

I? IS HEREBY ORDERED that‘gespondent 8 Volnntary
Relinquishment of his licenses to prectice medicine in the.Sta
of Florida is hereby ACCEPTED. ‘

This Final Oxder shall take effectvupon'being filed with

Clerk of the Department of Health.

';he

——— e e

,F




DONE AND ORDERED this .

;f}‘day of "CjCﬁaIZ&fyz\ .

2002.

’

BOARD OF MEDICINE

<j:j
Larry McPHerson, Jr., Executg¥€ Dirpctor
for Zachariah P. Zachariah, M.D., Chair

' CERTIFICATE OF SERVICE
. I HEREBY CERTIFY that a t#ué and correct copy of thé
foregoing Final Orde# has been provided by U.S. Mail to GARY |LYNN
LOWERY, M.D., 10645 N. Tatum Boulevard, Suite 200, #614, Pholnix,
Arizona 85024; to Richard L..éar;y, ﬁsqﬁire, McEwan, Martinez, ét
al., P.A., P.O. Box 753{_0r1§nd5;.plorida 32802-0753; and by
interoffice delivefy'to Ephraim Livingston and Pahela.Page;'-

Department of Health, 4052 Bald Cypress Way,. Bin #C-65,

,. 2002.

kTallaha see, Plorlda 32399 3265 this ;D—z day of
_LC)(t;zdgi*\ﬁ '

oY,

7-\Uutn\mm\mm\m\muo-n:-oﬂ.oc\l.a-ory.vpd




" STATE OF FLORIDA
BOARD OF MEDICINE
DEPARTMENT OF HEALTH,
Petitioner, |
. ‘ . DOH Case Number: 2002-11794

GARY LYNN LOWERY, M.D.,

~ never again to applvy.for‘ licensure as a'medlcal doctor In the State of Florida.

Practitioner Data Ban.k. ‘

-Order of the Department Incorporating sald Relinquishment.

Respondent.
;-

VOLUNTARY RELINQUISHMENT

" To avold the necessity of further ‘administrative proceedings in this case, the

Respondent herein ﬁlés this Voluntary Relinqu_ishment df his license to_ practide as a

medical doctor In the State.of Florida, with the'p.rovisbn that the Respondent|agrees

When relinquishments aré offered to avold further admlnistra’tive prosecuti on, this

Is consldered to be disciplinary actlon against the Respondent's license to practice

medidne in the State of Florida. As such, any and all ‘disciplinary actions taken

by the

Department are mm&ed to the Federation of State .Me'dlcal Boards and the National . -

Respéndent expréssly walves the finding of probable cause In this complaint.

Upon the adoption of this Relinquishment, Respondent expressly walves all |further

procedural stebs. Moreover, Res_’pondent gxpr&ssly waives all rights to seek judlclai

review

of or to otherwise challerige or contest the validity of the Relinquishment and the Final -




~ L | GARWNNLOX/;W
' STATEOF _Aneene. - .

COUNTY OF: _fMivitapss

~ Upon the adoption of this Relinquishment, the Aparties hereby agree that epch party

,will bear his own attorney's fees.and costs resulting from prosecution or defense of this

matter. Respondent wa'ives the right to seek any attomey’s fees or costs from the - '

Agency in connectxon Wlth this matter.

This Rehnquishment is executed by the Rﬁpondent for the purpase of

avoidin.g '

further administrative action with respect. to this cause. ;n this regard, Respondent

authorizes the Department of Health ta review and examina all invéstigat_jve file materials .

conceming' Respondent prior to or in confunction with  consideration

Relinquishment.  Furthermore, should this Relinquishment not be accepted

and other documents and matters by the Department shall not unfairly of

or resolution of these proceedmgs. .
. . /\‘
DATED this __<7 9+ ™ dayof T /\/ 2002,

of 'the

by the

Department, It is agreed that pres&*ntation to and consideradon of this Relingfishment

mcgany !

prejudice the Department or any of its members frum fi uxther parttClpahon, consnderatibn

//”“1 /:gmwm //D ‘.

Before me, personally appeap Emu £, lm«m\/ Mz}.ﬁéé ,

whose

jdenb:ty is known to me by oty CoFarca (type of
identification) and who, under oath, acknowledges that his/her signature appears abaove.

Sworn to and subscribed  before me  this PG T day’ ofj

S - , 2002

-~ N~
.

NOTARY PUBLIC
STATE OF ARRONA
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BEFORE THE
DIVISION OF MEDICAL QUALITY
_ MEDICAL BOARD OF CALIFORNIA
" DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA. :

In the Matter of the Accusation filed - )
Against: ' )
) -
: : ) . .
GARY LYNN LOWERY, M.D. ) No: 16-2001-121085:
Certificate No. G-50591 ) .
)
)
' - )
Respondent )
DECISION

The attached Stipula'ti"or.l for Public Reprimand is hereby adopted by the Division

Quality as its Decision in the above-entitled matter.

2002

This Decision shall become effective at 5:00 p.m. on _November 15,

_ ITIS SO ORDERED October ‘16, 2002

A,

RONALD WENDER, M D.
Chair - Panel B
' D1v151on of Medical Quahty

b Medical
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‘P. O. Box 844255

BILL LOCKYER, Attorney General

of the State of Callfornla
GAIL M. HEPPELL

Superv151ng Deputy Attorney General
1300 I Street, Suite 125

Sacramento, California 94244-2550
Telephone: (916) 324-5336

Attorneys for Complainant

| BEFORE THE
DIVISION OF MEDICAL QUALITY
MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS
: STATE OF CALIFORNIA

In the Matter of the Accusation
Against:
GARY LYNN LOWERY, M.D. - STIPULATION FOI

10645 North Tatum Blvd. Sulte 200

~

Case No. 16-2001:121085

PUBLIC REPRIMAND

Phoeniz, AZ 85028

'Physician and Surgeon's
. Certificate No. G 50591,

Respondent.

)
)
)
)
)
)
)
)
)
)
)
)

IT IS HEREBY STIPULATED AND AGREED by and bety
parties to the above—entitled preceedinge that rné fol
matters are truer

.- An.Atcusation\in Eaee-nuhber 16-2001-12
filed with the Division of Medical Quality, of the Med]

of California, Department of Consumer Affairs (the "Di-

veen the

Lowing

1085 was
lcal -Board

rision") on

August 7, 2001, and is currently pending against Gary Lynn
Lowery, M.D. (the ﬂréspondedt"),ﬁ
2. At all times relevant herein respondenL has been

llcensed by the Medical Board of Callfornla under Phys

Lcian and




1o
11
12

13

14

15
16
17
18

19

20

21

22

- 23

24

.25

.26

27

'alleged in the Accusatlon .and that,

‘against hlm his rlght to the use of subpoenas to compg

Surgeon's Certificate No. G 50591,

1983. Said certificate

respondent on or about July S,
with an expiration'date of'May 31, 2003.
3. The'Accusation,.together with all staty

required documents, was duly served on the. respondent

issued by the Board.

to

is current

torily

and

respondent filed his Notlce of Defense contesting the [Accusation.

A copy of Accusation No. 16—2001-121085 is attached ag

Exhibit

"A" and hereby incorporated by reference as if fully get forth.

4. The Complainant, Ronald Joseph, is the

Executive

Director of the Medical Board of California and broughlt this

action solely.in his official capacity.

represented by  the Attorney General of California,

The Complainant is

Billl Lockyer,

by and through Superyising'Deputy"Attorney~General, Gapl M.

Heppell.
5. Respondent is represented by Charles O.

Esqg., Hinshaw & Culbertson, 244 Jackson,

Francisco,rCalifornia 94111 in tHis matter. )

6. Respondent understands the nature of the

discipline upon his certificate.

his'right to a hearing on the charges contained in the

Accusation, his right to confront and cross-examine wit

attendance of witnesses and the productlon of document:s
defense and mitigation of the charges,. his right to

reCOnsideration, appeal and any and ail_other rights ag

Suite 300, Sah

if proven at hearlng,

Thompsoen,

charges

the

charges and allegations would constitute cause for imp¢sing -

Respondent is fully aware of

resses
.1 the

5 in both -

rcorded by
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11
12
13
14
15
16

17

' 18

1S

20

S 21

22

23

24

25

26

27

as specified in the order and then issued a reprimand,

professional licensing agency is involved,

the Californié Admiﬁistrative Procedure Actwénd other
laws. Respondent know1ngly, voluntarlly and lrrevocab
and gives up each of these rights.

7. In.Qrder to avoid the eipensé and uncer
ﬁearing, respondent admits to the allegations containe

paragraph 7 of the accusation in that on March 21, 200

Florida Board of Medicine issued a Final Order in case

1994-077642 finding that respondent had violated Flori

fine,. and ordered additional Continuing Medical Educat

courses, and‘cémmunity service. RespondentAagree; tﬁa
thereby subjecﬁed his California medical certificate t
disciplinary action pursuant to Business and Professio
section 141. | |

8. All édmissions and recitals coﬁtaingd in
stipulation are hade solelyffor tﬁe purpose of settlem
proceeding and for any .other procéedings in which the 1
Médicél Quality, Medical‘BQard.of California or other
and shall nd
admissible .in any ther'criminal or civil proceedingg.

9: Reépondent-acknowiedges‘that he shall nof
pérmltﬁed to w1thdraw from this stlpulatlon unless 1t
by the Medical Board of California, Division of Medlca

10. Based on the foregoing admissions and st
matters; the parties agree that the Division shall wit

further notice or formal proceedlng, issue ‘and enter tl

follow1ng order:

applicable

ly waives

fainty of a
d in

l,'the
numbef

Ha statutes

| imposed a

Lon

r he has

hs Code
this

enit in this
Division of

bt be

. be

1s rejected

1 Quality.

:ipula;ed
chout

ne .
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27

knowingly,

DISCIPLINARY ORDER

IT IS HEREBY ORDERED that

1. Respondent shall be, and hereby is, pub
reprimanded.
2. Respondent shall feimburse the Divisio

amount of $500 as fécovery of reasonable costs of inve
and prosecution oftthis_casé within ninety (90) days o
Board's Order. .

3. Any failure by:respondent to comply wi
Qf conditidn of this order in ényurespect shall consti
unprofessidhal conduct and permit the Board at its sol
reviewablerelectidn to set aside and Vacate'icS order
he}ein. |

4. The terms -and condltlons set forth her

be null and v01d and not blndlng on the partles unless

approved on behalf of the Board.

ACCEPTANCE

I have read the above Stipulation for Public
I understand the terms and ramificatidns of this Stipu
agree to be bound thereby. .I enter this stlpulatlon £

lntelllgently and voluntarlly

?//‘{/zv?

L A g A
/gﬂﬁ ,

.DATED:

Licly

n the
stigation

f the

th any term
Lute
2, non-

o34 adoptidh

=in.shall

and until .

Reprimand.
lation, and
reely,
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I concur as to form.

DATED:, 7%/ ,Z/ o2

Charles O.#Thompson, ESQ.
Attorney for Respondent

ENDORSEMENT

The foregoing Stipulation for Public Reprimand is

hereby respectfully‘submitted for the consideration of
Division of Medical Quality, Medlcal Board of Callforni

Department of Consumer Affairs.

.DA"I‘ED: 7/4;/07/

=

'BILL LOCKYER, Attorney Genera
. of the'State of California

the

a,

) ZM/M

' GATIL M. HEPPEIL)
SuperVLSlng Deputy Attorney Ge

Attorneys for Complainant

neral




10
11
12

13

14

15
16

17
18
19
20

-21 ..

22

" 23

24

25

26
27

'2.8

. FILED -
- ‘ STATE OF CALIFORNIA ~
BILL LOCKYER, Attorney General MEDICAL BOARD OF CALIFORNIA
of the State of California : SACRAMENT e o720
GAIL M. HEPPELL BY e o O e fhr
~Supervising Deputy Attomey General o ~
ISMAEL A. CASTRO, State Bar No. 85452 '
Deputy Attomney Genera[ g
‘California Department ofJustlce
1300 I Street, Suite 125
P.O. Box 944255 '
Sacramento, California 94244-2550
" Telephone: (916) 323-8203
Facsu’mle (916) 327-2247
_ Attorneys for Complainant
BEFORE THE
DIVISION OF MEDICAL QUALITY
MEDICAL BOARD OF CALIFORNILA,
- DEPARTMENT OF CONSUMER AFFAIRS
- STATE OF CALIFORNIA :
In the Matter of the Accusation AgainSt: ~ Case No. 16-2001-121085
GARYLYNNLOWERY M.D. ' A’CCUS:AT'ION
10645 North Tatum Blvd ,'Suite 200, #614 -
Phoenix, AZ 85028
Physman and Surgeon s
Certlﬁcate No. G 50591,
Re‘spondent-..
Complainant alleges:
PARTIES
L. Complainant, Ronald Joseph (' Complzunant") bnngs this Ad cusation
solely 10 his official capacaty as the Executxve Director of the Medlcal Board of Calh;fomia
(hereinafter "Medxcal Board").
2. On or about July §, 1983 the Medlcal Board of Caleorma 1sgued
Physmlan and Surgeon s Cemﬁcate Number G 50591 to Gary Lynn Lowcry M.D.
¢ RCSpondcnt") Said certxﬁcate expxred on May 31 2001,
n '
"
"
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' under the authority of the followmg sectxons of the Busmess and Professmns Code

expiration, or forfeiture by operation of law of a license issued by a board in the de

enter an order.suspending or revokiﬁg the license or otherwise taking disciplinary 3

JURISDICTION

3. This Accusation is brought before the Division of Medical Quality of the

Medxcal Board of Cahforma, Department of Consumer Affairs (heremafter the "D1

vision"),

("Code"):

A, Section 118(b) of the Code provides that "[t}he suspgnsion,

its suspénsion, forfeiture, or cancellation by order of the board or by order of a cou
surrender without the written consent of the board, shall not, during an_y period iny
be rénewed, restored, reissued, or reins;afed, deprive the board of its authority to in

continue a disciplinary proceeding against the licensee upon any ground provided b

the licensee on any such ground.” B
B Secnon 141 of the Code provides:
o (a) [t]or any licensee holding a hcense.issugd by 'ziAb
juriédictipn of the department, a .disciplinary é.ction'taken by another state, by any 3

federal government, or by another country for any act substantially related to the joli

regulated by the California license, may be a crourid for disciplinary action by ther

state licensing board. A certified copy of the record of the- dlsc1phnary action takeq

!

conclusive evidence of the events related therein.

(b) Nothing in this secnon shall preclude a board frg

partment, o.r

't of law, Qf its
vhich it may
stitute or

y law oI to

ction against -

oard undér 'th_E-
gency of the
actice
espective

) against the -

licensee by anothcr state, an agency of the federal govemment or another country chall be

m applying a

specific statutory pmvxsxon in the hcensmC7 act adrmmstered by that board that proyides for

dlsc1plmc based upon a dlscxplmary actxon taken agamst the licensee by another state, an agency

of the federal govcrnmcnt or a.nothcr countrj} "

C. . Sectxon 2227 of the Code provxdes that a licensee wh

~

o is found

gullty under the Medical Pracnce Act may have his or her license revoked, suspended for a

period not to exceed one year, placcd on probation-and requxred to pay the costs of]

probation

monitoring, or such other action taken in relation to discipline as the Division deems proper.
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pertinent part:

D. SCCUOH 2427 (a) prov1des mpertment part, that "[e xcept as

prov1ded in Sectxon 2429 a license which has exptred may be renewed at any timg

within five

years after its explratlo,n on filing an application for renewal on‘a form prescribed by the

licensing authority and payment of all accrued renewal fees and any other fees required by

Section 2424."

4. Section 14124.12 of the Welfare and Institutions Code provides, in

(@) Upon receipt of written notice from the Medical Board of California, the

Osteopat}uc Medical Board of California, or the Board ofDenta.l Exa.rmners of California,

that a licensee's license has been placed on probation as a result of a discip)inary action,

’ the department may not reLrnburse any Medi-Cal clau'n for the type of surgjcal service or

invasive procedure that gave rise to the probatzon 1nclv.1du:1cr any dental surgery or

invasive procedure, that was performed by the hcensee on or aﬁer the effeqtive date of

probatlon and until the termmatmn of all probatlonary terms and condmon,

or until the -

probattonary period has ended, whichever occurs-first. This section shall aoply except in

any case n which the relevant licensing board determmes that compelhng ircumstances

warrant the contmued reimbursement during the probatxonary period of any

Medi-Cal

" .claim, including any claim for dental s services, as so described. . In such a case, the

department shall continue to reimburse the licensee for all procedures, excqpt for'those

invasive or surgmal procedures for which the licensee was placed on probation.
RECOVERY OF COSTS
5. Section 125.3 of the Code provides, 1n pertinent pan that the Division

may request the admmtstratlve law Judge to direct a licentiate found to have cormmtted a

v101at10n orviolations of the- hcensmg act to pay a sum not’ to exceed the reasonable costs of the

mvestwatton and enforcement of the case

6. - Respondent is subject to dlsmplme within the meamng of C )de section |

141(a) as more pamcularly set forth hereinbelow.

"
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4“F inal Order" in case number 1994- 07642 ﬁndmg that respondent violated subsect

FIRST CAUSE FOR DISCIPLINE
(Discipline, Restriction, or Limitation Imposed by Another State)
[Bus & Prof. Code § 141(a)] .

7. On or about March 21, 2001, the Flonda Board of Medrcme

458.331(1)(t) of the Florida Statutes by failing to practice medicine w1th "that [evel
and treatment which is recognized by a reasonably prudent similar phys1cran as beij
under SLmllar conchttons and circumstances." (See "Recommended Order" at P. 19
to the Recommended Order that was in relevant part, adopted by the Board, it was
that, in a surgrca[ procedure performed on a patient, "[ r]espondent took and looked
mtraoperanve x-ray, miscalculated, did not call on other staff to assist in identifying
level of operation, removed the wrong disc, took his own second x-ray without adec

1andmarks and falled to document accurately what he had actually done He also f:

radtologrst s report of a fusion at C6-7 W1th his pre- operatrve pIan to fuse at C5-6; ¢
took and Iooked at x—rays showmg the C6- 7 fusron and did not see the continuing pf

6 despite L.R.'s complamts ofpatn nor, by comparing his pre surgical plan to succ

issued a

fon

of care, skill,
g acceptable
) Accordlna
determined

at the first
the location
juate |

iiled to -

TECO gmze hrs error in a trmely manner; for. srx months, he d1d not connect the Febnhary 4, 1992,

br six months -
oblern at Cs-

Essive past-

operative x-rays, did he see that he operated at the wrong level of C6-7.- Consequen\tly, he also

repeatedly farled to document In the patient’s chart and/or his office notes that he hd
the wrong level." (See, "Recommended Orderat pp. 19-20.) In adoptrng the findin
Admlmstratlve Hearing Officer, the Florida Board determined that respondent’s cog
above failed to conform to the minimal standards of acceptable medical practice. T
Board thereupon issued a reprimand imposed a fine of $10,000, directed that reSpo
Contmumg Medical Education courses to document completion of these courses, an
hours of commumty service. .

Attached as Exhibit "A" and mcorporated by reference herein { Isa tru
copy of the "Final Order" of the Board ofMedrcme of the State of Florida.

8. The actions alleged and drscrphne imposed by the Florida Bo

Medlcme aoamst respondent, noted above, constitutes conduct that 1s substantially

d operated at
es of the

duct noted
he Flonda
dent attend

d perfonn 50
e and correct

ard_ of

elated to the
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practrce regulated by the Calrforma Medical Board and is subject to drsc1p1me wit
meaning of Code section 141(a).
PRAYER

WHER_EFORE Complamant requests that a hearing be held on the
alleged, and that following the hearing, the Division issue a decision:

I Revokmg or suspending Physmxa.n and Surgeon 8 Cer‘uﬁcat
5 0591 heretofore 1ssued to respondent Gary Lynn Lowery, MD,;

2. Revoking, suSpendmg or denying : approval of Gary Lynn Lq
authority to supervise physician's assistants, r)ursua.nt to section 3527 of the Code'

3.. - Ordering, Gary Lynn Lowery, M D, to pay the Division thd
costs of the investigation and enforcement of thxs case, and if placed on probanon
probanon monitoring; and

4, Taking such other and further actlon as deerned necessary aj

DATED August 7, 2001

RONALDVJOSEPH

. Executive Director
- Medical Board of California
Department of Consumer Affairs
State of California
Complainant
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